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“In all cases, it is the task of the trial judge to weigh the
various indications. No overarching rule governs how the
balance is to be struck. Mathematical precision is obviously
not possible” ([68], at para. 86).
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“Advance rulings and findings

Where a question arises in any proceedings, being a question
about:

(a) the admissibility or use of evidence proposed to be
adduced; or

(b) the operation of a provision of this Act or another law in
relation to evidence proposed to be adduced; or

(c) the giving of leave, permission or direction under section
192;

the court may, if it considers it to be appropriate to do so, give
a ruling or make a finding in relation to the question before the
evidence is adduced in the proceedings”.
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“Obviously, if an accused has a Charter right, it should be
recognized at the earliest stage. There are many rights for the
accused at a preliminary inquiry. The most obvious is the right
to a fair and unbiased proceeding, and the acceptance of only
legally admissible evidence” ([67], at para. 54).

Y1972 0°P1an NI 1°2n 17nd 5y INYT NN TNy Major uawn
:0°X27 07277 DR YL PR YW nmb’:p noxwa nnIRPIn

“89. If preliminary inquiry justices do not have the power to
exclude evidence pursuant to s. 24(2) of the Charter, fewer
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discharges will result. Accused people will be needlessly
committed to trial on the strength of evidence that will be
excluded at trial. Conversely, if preliminary inquiry justices
are given the power to exclude evidence, more accused people
will be discharged. If such discharges are proper, that can
hardly be a bad thing. However, if an accused is improperly
discharged, the Crown can always prefer a direct indictment
pursuant to s. 577 of the Code and proceed to trial regardless

of the preliminary inquiry justice’s decision.

90. Equally, the power to exclude evidence could be of some
benefit to the Crown in certain cases. By permitting a
preliminary inquiry justice to determine the Charter issue, the
justice could refuse to grant the remedy the accused seeks. By
having the Charter question determined and rejected, an
accused would be more likely to plead guilty and avoid a trial.
As Gold and Presser, supra, state (albeit in the course of
addressing a higher test for committal): ‘[a] more stringent test
of committal would [...] relieve pressure on the trial courts by
screening out unmeritorious cases, and by creating a situation
in which the guilty accused is more likely to plead, having seen
the strength of the Crown’s case and that a judge thinks he or
she is likely to be convicted’ (p. 170 (emphasis added))” ([67],
at paras. 89-90).
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“But notwithstanding its flaws and inconsistencies, Issacharov
still had the potential to set the Israeli legal system on a
different course, one that would take defendants' rights more
seriously. In the following section we take a closer look at the
trends that have emerged since Issacharov. These point to
troubling phenomena: despite the formal introduction of an
exclusionary rule, its application has remained extremely
limited. Furthermore, in many ways Issacharov's problematic
application appears to have exceeded its critics' worst
predictions” (Binyamin Blum, ‘Exclude Evidence, You Exclude
Justice’? A Critical Evaluation of Israel’s Exclusionary Rule
After Issacharov [87], at pp. 401—402).
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“While each case must be considered on its own facts, it may

be ventured in general that where an intrusion on bodily
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integrity is deliberately inflicted and the impact on the
accused’s privacy, bodily integrity and dignity is high, bodily
evidence will be excluded, notwithstanding its relevance and
reliability” ([68], at para. 111).

nug1wny Meclachlin N wIN > 2V ,[68] Grant 1192 WATIT 77 IWPH2
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“The more serious the impact on the accused’s protected
interests, the greater the risk that admission of the evidence
may signal to the public that Charter rights, however high-
sounding, are of little actual avail to the citizen, breeding
public cynicism and bringing the administration of justice into
disrepute” ([68], at para. 76).

$72 DYLIT WA

“The concern for truth-seeking is only one of the
considerations under a s. 24(2) application. The view that
reliable evidence is admissible regardless of how it was
obtained [...] is inconsistent with the Charter’s affirmation of
rights. More specifically, it is inconsistent with the wording of
s. 24(2), which mandates a broad inquiry into all the
circumstances, not just the reliability of the evidence” ([68], at
para. 80).
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“In Grant [...] The Court has arrived at a revised discretionary
approach to section 24(2) free of rigid rules, instead placing
special emphasis on the seriousness of the breach rather than
the seriousness of the offence or the reliability of the evidence”
(Don Stuart, Welcome Flexibility and Better Criteria from the
Supreme Court of Canada for Exclusion of Evidence Obtained
in Violation of the Canadian Charter of Rights and Freedom
[88], at pp. 314, 317-318).
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“The Court has clearly decided that evidence can no longer be
excluded simply because it was conscripted — which may well
result in less exclusion [...] However, favouring exclusion is
the Court's important ruling that the seriousness of the Charter
violation is the key consideration no matter how serious the
offence” ([88], at p. 326).
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:PINM NDIRY NOIYNT YW ANIW HY N°712°% NTIPPa 1YNaY Ay

“There were indeed dangers in softening the exclusion remedy
by adopting a test of ‘proportionality’ between the seriousness
of the violation and the seriousness of the offence. A criminal
trial under a system of entrenched Charter rights for an
accused has to concern itself with the truth of police abuse and
disregard of Charter standards, not just the truth of the
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accused's guilt. Without the remedy of exclusion in cases
where the court considers the seriousness of the crime, there
would be a large number of criminal trails where the Charter
will cease to provide protection. This could create public
cynicism regarding the integrity of our system of law
enforcement. There cannot be a de facto two-tier system where
one zone is Charter-free and the police ends always justify the
means. There must be a real risk of exclusion for serious Charter
breaches even in cases of serious crimes, as the Supreme Court
has now emphatically determined” ([88], at pp. 326—327).
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“Exclusion is also favoured by the Court’s determination that
while reliability of evidence and whether the evidence is
essential to the Crown’s case are relevant considerations, they
do not trump [...] There must be a sanction for serious Charter
breaches even if the evidence is reliable and crucial to the
Crown's case” ([88], at p. 327).
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